CHAPTER XLIII.

TORT AT SEA: PHILLIPS v. EYRE IN QUEBEC*

The decision of the Supreme Court of Canada in the case
of Canadian National Steamships Co. (defendant, appellant) v.
Watson (plaintiff, respondent) (a) is interesting, but some-
$?hat disappointing in some respects.

*The action was brought in the province of Quebec in respect
of an alleged tort committed on board a British ship owned by
the defendant company and registered at the port of Vancouver
In British Columbia, the ship being at the time on the high-
seas on the way to Charlottetown in Prince Edward Island.
By virtue of s. 265 of the Merchant Shipping Act, 1894, the
dase was to be governed by the law of the port at which
the ship was registered, that is, the law of British Columbia.
In its pleading and at the trial the defendant company relied
upon the common law of England, and particularly upon the
defence of common employment, the plaintiff being a member
of the crew, and it being contended that the cause of action was
based on the negligence of the chief officer of the steamship.
The defendant's contention as to the applicability of the com-
mon law of England was met by s. 265 of the Merchant Ship-
ping Act, 1894, and its reliance upon the law of British Col-
umbia was met by its failure to plead the law of British Col-
umbia, as distinguished from the common law of England, and
by the consequent presumption that the law of British Columbia
was the: same as the lex foti (Quebec).

We are of course familiar with the general rule of English
conflict of laws that if a party relies upon some provision of a
foreign law as being the proper law governing a particular
question in issue and alleges that it is different from the cor-
responding provision of the lex fort, he must prove ^ the foreign
law, and that in default of proof the foreign law is presumed
to be the same as the lex fort. Presumptions are sometimes in-
evitable and sometimes useful, but sometimes they are unsatis-

*This chapter reproduces a case-comment published (1939), 17
Canadian Bar Review 546-550. A further comment on the same case
is reproduced in chapter 44.

(a)   [1939] S.C.R. 11, [1939] 1 D.L.R. 273.